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bo conference* eith an attorney concerning the pending indict* 
Bent*. (App. P.jtiiJ* 

fefelr eas sent e n ced to o sncsoet lee tifu of three to four 
years on each ladletaant far an aggregate sentence of from 51 to 
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any trftweUia as to that specific hel d o ps ha had participated 
in (Up, r . IS- 1 . ^ _ 

tn the MJL+T ^ _ 1956 , notion 

eas filed in the felted dfetos Mrtrdet Oeert for the SUtrict of 
Colnelda to peseta the aforesaid sentence, mthdree the pleas 
of gailty and to enter pl eas of net pdltf. 

After eggmant in open Oeert, bet mtheet the takU* of 
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tojlfceate sentence, etthfeas pl ea s of gnilty and to enter pleas 
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fee trial Oe e rt bed net beerd fee testtneny of fefelr shlch could 
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a ttorney appelated to defend bin. 

Ms testtneny eas p o sffar sd in fee fore of an affidavit 
by fefelr. {APP. » » A? ) . 

On feaanry 19, 1956 , fee fetlon for fehearing eas denied. 
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fhe instant appeal is fren fee Order of the trial Court of 
the Slat day of Be 1 saber, 1955# denying the appellant's notion 

to vacate se n te nc es , etc. 
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BRIEF FOR APPELLEE 




Nos. 13,274-13,290 

QUESTIONS PRESENTED 

This case involves a collateral attack under Title 28, 
U. S. C. §2255 on a judgment rendered in 1938, upon a 
plea of guilty to a multiple count indictment involving 
robbery and one count of assault with intent to kill. It 
was alleged that assistance of counsel was not offered nor 
waived. At the hearing on the Motion, appellant failed 
to present any evidence on the issue of waiver of the right 
to counsel, and his subsequent motion for a rehearing pro¬ 
vided for the supplementing of his prior insufficient proofs 
with the self serving declarations of the appellant, and 
which was submitted to the court in affidavit form. 

In the opinion of the appellee the following questions 
are presented: 

1. Was it not proper for the trial court to deny the mo¬ 
tions to vacate sentence where insufficient proofs were 
offered pertaining to the issue of waiver! 

2. Does not the evidence show that appellant waived his 
right to counsel? 

3. Did the absence of counsel at appellant’s arraignment 
violate his substantial rights? 

4. Should not the new interpretation of the law {John¬ 
son v. Zerbst) be made to apply non-retroactively? 
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Solomon McNair, Appellant, 
v. 

United States of America, Appellee . 


Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On January 26, 1938, an indictment was filed in District 
Court charging appellant Solomon McNair, and four co¬ 
defendants with multiple counts of robbery, and one count 
of assault with intent to kill (R. 30A). Nineteen days later 
on February 14, appellant was brought before the District 
Court for arraignment. At this proceeding appellant en¬ 
tered a plea of guilty to sixteen counts of robbery, and to 
the one count of assault with intent to kill. The minute 
books of this proceeding do not reveal that appellant had 
counsel during the course of this proceeding. 

Four days after his arraignment, appellant was brought 
before the trial court for sentencing. At this proceeding 
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the forms pertaining to the judgment and commitment dis¬ 
close that appellant was represented by counsel. The judg¬ 
ment and commitment read as follows (in pertinent part, 
R. 24): 1 

Judgment and Commitment on this 18th day Febru¬ 
ary, A. D., 1938, came the United States Attorney, and 
the defendant Solomon McNair appearing in proper 
person, and By Counsel, Joseph Sitnick, Esquire; 

-and. 

The defendant having been convicted on His Plea 
of Guilty of the offense charged in the indictment in 
the above entitled case, to wit 

ROBBERY 

And the defendant being now asked whether He has 
anything to say before judgment is pronounced against 
Him, and no sufficient cause being shown or appearing 
to the Court, it is by the Court 
Ordered and adjudged that the defendant be hereby 
committed to the custody of the Attorney General for 
imprisonment in an institution of the Penitentiary 
type to be designated by the Attorney General or his 
authorized representative for the period of 
Three (3) years to four (4) years. 

The trial court sentenced appellant to serve a term of 
imprisonment of from three (3) to four (4) years on each 
of the robbery counts, and to a similar sentence on the sin¬ 
gle count with assault with intent to kill. The sentences 
were ordered to run consecutively. 

Some eighteen years later, December 21, 1955, appel¬ 
lant’s counsel, Leonard S. Hayes, Esquire, appeared before 
the District Court and argued a motion to vacate appel¬ 
lant’s sentence under Title 28 U. S. C., § 2255. The record 
of this proceeding discloses that appellant did not testify 
at the proceeding; nor was appellant’s affidavit or the 
affidavit of any other witness filed with the court for use 
during the proceeding. The only evidence offered to the 
court on the motion was that which counsel for the appel- 

l An individual judgment and commitment form was made out for each 
of the counts that appellant had entered a plea of guilty. 
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lant, and counsel for the Government related to the court. 
Such evidence did not relate directly to the sole pertinent 
issue of whether or not appellant had waived assistance of 
counsel. The record does not disclose that appellant’s 
counsel at any time requested the trial court to allow ap¬ 
pellant to appear and give testimony, nor does it reveal 
in lieu thereof, a motion was made at this initial hearing 
for the filing of an affidavit by the appellant and other 
witnesses pertinent to the issue. 

(a) 

Facts Related to the Court by Leonard S. Hayes, Esquire 

Hayes stated to the court that appellant’s constitutional 
rights were violated when appellant, on February 14,1938, 
without representation of counsel, entered a plea of guilty 
to the multiple count indictment. He argued that the 
court should vacate appellant’s sentence pursuant to the 
authority of Section 2255 (R. 3). 

He stated that he did not want to mislead the court. A 
colloquy then occurred between counsel for appellant and 
the trial judge (R. 4) : 

The Court: I assume from the motion there is no 
contention that the defendant is innocent. 

Mr. Hayes: That is correct, Your Honor. The de¬ 
fendant was a member of this gang. He was involved 
in a series of these robberies as set forth. But what 
I want to call to the court’s attention is the extreme 
harshness of this sentence. 

(b) 

Facts Related to the Trial Court by Assistant United States 
Attorney, Alfred Burka 

Burka stated to the court that appellant was a member 
of a gang operating out of Baltimore, Maryland. That 
during 1937 the City of Washington was terrorized when 
appellant and other members of the gang invaded the city 
on numerous occasions and carried out a series of armed 
robberies (R. 5). Their operations were finally terminated 
when police officers sighted the gang, and a gun fight en- 
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sued as the police officers chased the armed bandits to the 
vicinity of Peace Cross. There the officers captured two 
members of the gang. They provided information that 
brought about the arrest of appellant and the other mem¬ 
bers of the organized gang. Appellant’s arrest was made 
at Baltimore, and he was returned to the District of Colum¬ 
bia by Detective Chief, E. E. Scott. On being returned to 
Washington, in the custody of Officer Scott, appellant 
talked willingly and freely of his participation in the nu¬ 
merous robbery operations of the gang (R. 6). 

On December 21, 1955, the trial court denied appellant’s 
motion to vacate sentence (R. 221). Thereafter, on Jan¬ 
uary 16,1956, appellant filed a motion to rehear the motion 
to vacate (R. 223). In his motion appellant alleged that 
he moved for the rehearing on the ground that appellant 
had not testified at his proceeding to vacate sentence. The 
motion also made reference to an attached affidavit of ap¬ 
pellant which was submitted to the court as a proffer of 
what appellant would have testified to at his original pro¬ 
ceeding to vacate sentence. In an order filed January 19, 
1956, the trial court denied appellant’s motion for a rehear¬ 
ing. He now brings this appeal. 

STATUTE INVOLVED 

United States Code § 28-2255 provides: 

A prisoner in custody under sentence of a court of 
the United States claiming the right to be released 
upon the ground that the sentence was imposed in 
violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to im¬ 
pose such sentence, or that the sentence was in ex¬ 
cess of the maximum authorized by law, or is other¬ 
wise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or cor¬ 
rect the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
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make findings of fact and conclusions of law with re¬ 
spect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a de¬ 
nial or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to col¬ 
lateral attack, the court shall vacate and set the judg¬ 
ment aside and shall discharge the prisoner or resen¬ 
tence him or grant him a new trial or correct the sen¬ 
tence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

SUMMARY OF ARGUMENT 
A. Trial Court's Denial Was Warranted 

Appellant appeals from his denial of his motion to 
vacate sentence under 28 U. S. C. §2255. He complains 
that his constitutional rights were violated when he was 
arraigned and pleaded guilty to multiple counts of an in¬ 
dictment without the assistance of counsel. An accused 
may competently and intelligently waive assistance to 
counsel. The accused has the burden of showing that his 
right to counsel has not been waived. Johnson v. Zerhst, 
304 U. S. 458 (1938). At his hearing on the motion to 
vacate, in the lower court, appellant failed to produce any 
competent and relevant evidence relating to the issue of 
waiver. Hence, appellant failed to carry his burden of 
proof, and therefore the denial by the trial court was 
proper. Thereafter, appellant filed a motion for a rehear¬ 
ing of his motion to vacate. The scope of this motion was 
to supplement the original hearing, and the insufficient 
proofs presented, with the self serving declarations of the 
appellant. These were submitted in affidavit form, and at¬ 
tached to the motion. This evidence did not furnish suf- 



ficient evidence for the trial court to make a finding as to 
whether or not appellant waived his right to counsel. Then 
too, it would have precluded the Government from cross- 
examining the one essential witness as to his credibility 
and as to the element of intent insofar as it related to the 
waiver issue. It is clear that the trial court acted properly 
in denying the motion for a rehearing. 

B. Facts Fail to Disclose Non-Waiver of Counsel 

Appellant failed to carry his burden of proof in the mat¬ 
ter of his not having waived the assistance of counsel. The 
affidavit filed with the trial court was essentially the sum 
total of appellant’s proof relating to the issue of waiver. 
On the other hand the circumstances and facts surround¬ 
ing the instant case clearly indicate that appellant in¬ 
tended to make a speedy disposal of his case. He accom¬ 
plished this through a plea of guilty. Such a trial tactic 
was not unreasonable. The evidence showed beyond any 
peradventure of doubt that appellant was guilty of the 
charges. Then too, he may have reasoned that a plea 
would mitigate his punishment. Contrary to the factual 
situation in Johnson v. Zerbst, supra, appellant was not 
unfamiliar with court and trial procedure. His home was 
relatively close by, ostensibly in Baltimore, Maryland. 
Moreover, he was not standing trial alone. At least four 
other co-defendants were indicted with him. The record 
reveals that they had counsel. This was significant. It 
revealed they were not lacking in the awareness of counsel, 
and accordingly appellant must have shared this aware¬ 
ness, also. He and the other co-defendants were all at 
the jail pending trial. Then too, at appellant’s sentencing, 
four days after he had pleaded guilty, appellant was repre¬ 
sented by counsel. It is presumed that counsel protected 
the accused’s interests and that the advice given the ac¬ 
cused by counsel at this time pertained to all phases of the 
trial proceedings, including the proceeding where he had 
pleaded guilty. This same attorney appeared personally 
with appellant when he was sentenced. At this time the 
trial court asked the accused if he had anything to say. 
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He did not contest his innocence, nor complain of his 
not having counsel at the prior proceeding. To the 
contrary, appellant has saved the latter complaint until 
now. In point of time it is approximately seventeen 
years after the sentencing. Hence, his burden of proof 
may be even heavier than otherwise, unless he can give a 
good account for the delay. Clearly these facts as they 
have been set forth, mitigate against a finding that appel¬ 
lant has not waived his right to counsel. The accused did 
not carry his burden of proof, and accordingly the denial 
of appellant’s motion was not without merit. 

C. Substantial Rights of Accused Not Violated. 

The record is clear that appellant had representation 
of counsel at his sentencing four days after he had entered 
his plea of guilty. Appellant cannot give a reasonable ex¬ 
planation for his being represented by counsel at this pro¬ 
ceeding. Possibly counsel, at this belated stage of the pro¬ 
ceedings, can best be explained by the custom that prevailed 
in the District Court at the time appellant entered his plea 
of guilty. In certain criminal cases the trial judge would 
accept the guilty plea of an accused, but appoint counsel 
to confer with him during the period between the arraign¬ 
ment and the sentencing. If after talking to the accused 
the attorney felt that the plea was improvidently made 
then he would so advise the trial court. Thereafter, the 
trial judge would generally permit the accused to withdraw 
his plea, and set the case for trial. In appellant’s case 
counsel talked to the accused prior to sentencing. It is 
presumed that at this time the accused was advised fully 
of his rights. Thereafter, this counsel appeared person¬ 
ally with the accused when he appeared for sentencing. 
The accused remained silent when the trial judge asked if 
he had anything to say. The record does not disclose that 
any complaint was made pertaining to any alleged inno¬ 
cence, nor of counsel not being with him at the prior pro¬ 
ceeding. Clearly then, there was no detriment to appel¬ 
lant’s cause. His plea was conditional, and only became 
final after he had the assistance of counsel. The accused’s 
substantial rights were not violated. 
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D. Non-Retroactivity Application Desirable 

The law enounced in Johnson v. Zerhst placed a difficult 
task on the Government in rebutting the assertions of an 
accused that he did not have the assistance of counsel. 
The cases where this issue has arisen are generally very 
old. The records are incomplete, and the memories of the 
witnesses associated with the cases have dimmed to the 
point of not being of any appreciable help. This Court has 
taken a leading position in developing the law of retro¬ 
activity. Just recently it has applied the doctrine in the 
case of Couch v. United States. In Couch it was decided 
that the statutory right of an accused, and which had 
emanated from the common law, would not be applied 
retroactively. Hence, it is not unreasonable to also extend 
the doctrine to the Pre-Zerbst, assistance of counsel cases. 

ARGUMENT 

I 

The Evidence Offered to the Trial Court in the Matter of Non- 
Waiver of Counsel Was Insufficient Therefore the Trial 
Court's Denial of the Motion to Vacate Was Proper 

Appellant’s counsel in a motion filed October 24, 1955, 
moved the trial court to vacate appellant’s sentence. The 
motion alleged that appellant was deprived under the Sixth 
Amendment of his constitutional right to be represented 
by counsel at the time he entered pleas of guilty to the 
various offenses for which he had been indicted. The law 
is clear that it is not mandatory that an accused have 
counsel during his trial. An accused may intelligently 
and competently waive the assistance of counsel during 
trial. Johnson v. Zerhst, 304 U. S. 458 (1938). The bur¬ 
den of showing that counsel has not been waived rests 
upon the accused. The Supreme Court stated in Johnson 
v. Zerhst, supra, at page 468: 

It must be remembered, however, that a judgment 
cannot be slightly set aside by collateral attack, even 
on habeas corpus. When collaterally attacked, the 
judgment of a court carries with it a presumption of 
regularity. Where a defendant, without counsel, ac- 
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quieces in a trial resulting in his conviction and later 
seeks release by the extraordinary remedy of habeas 
corpus, the burden of proof rests upon hun to estab¬ 
lish that he did not competently and intelligently 
waive his constitutional right to assistance of counsel. 

It is manifestly clear from the records of the motion to 
vacate that appellant failed to carry his burden of proof. 
The extent of the evidence produced at this proceeding 
consisted of the statements made to the trial court by 
counsel for appellant and for the Government. 

Those statements disclosed that appellant did not have 
counsel at his arraignment, but that he did have the assist¬ 
ance of counsel at his sentencing four days later. Such 
evidence did not resolve the pertinent issue of whether 
appellant had, or had not, waived his right to the assist¬ 
ance of counsel. It is patently clear that without more 
evidence than this being admitted on the waiver issue ap¬ 
pellant has not carried his burden of proof. Hence, the 
trial court’s denial of appellant’s motion was proper and 
not arbitrary. 

The record reveals that subsequent to the denial of the 
motion to vacate appellant filed a petition for rehearing 
with affidavit attached (R. 223). The extent of this motion 
was to present before the court an affidavit of what appel¬ 
lant would have testified to at his original hearing if he 
had been there. The motion for rehearing was denied by 
the trial court. 

The motion for rehearing did not propose that appellant 
be subpoenaed for the purpose of testifying concerning 
the issue of waiver. To the contrary, the motion proposed 
that appellant’s affidavit be filed as a proffer of proof per¬ 
taining to the waiver issue. At this posture of the proceed¬ 
ings this would have added little weight to the proofs of 
appellant’s case. Appellant’s affidavit was essentially a 
self-serving declaration, and it was not corroborated in 
any way by competent evidence of other witnesses (R. 227). 
Moreover, it was of the utmost importance that this ele¬ 
ment of proof not be considered by the trial court without 
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the Government being provided an opportunity to cross- 
examine appellant as to his credibility; and also as to the 
issue of intent insofar as it related to the issue of ■waiver. 
In view of these facts, it cannot be said that the denial of 
the motion was without merit. In essence, the purpose of 
the rehearing was to bolster an insufficient record of the 
earlier hearing with a self-serving declaration of the appel¬ 
lant. Hence, it is clear that the denial of the motion for a 
rehearing was proper, and in accordance with the proofs. 

n 

The Facts of the Instant Case Reveal That Appellant Waived 
Assistance of Counsel at His Arraignment Moreover. There 
Was No Violation of Appellant's Substantial Rights Because 
He Had Counsel Four Days Later at His Sentencing 

In appellant’s brief it is now urged on this Court that 
appellant did not waive his right to counsel. 2 The Supreme 
Court in Johnson v. Zerbst, placed the burden with the 
accused at (p. 468): 

. .. The burden of proof rests upon him to establish 
that he did not competently and intelligently waive his 
constitutional right to assistance of counsel . . . 

See also United States v. Morgan, 346 U. S. 502, 74 S. Ct. 
248, 98 L. 248 (1954). In Dorsey v. Gill, 80 U. S. App. 
D. C. 9, 148 F. 2d 857 (1945), cert . denied, 325 U. S. 390, 
this Court added its own word of caution in this matter. 
It recognized the difficult problem that confronts the trial 
court when the accused collaterally attacks his judgment 
years after the accused has entered a guilty plea. 3 

- Tho Government contends that this issue was never resolved in the trial 
court. Clearly the burden is upon the accused to show that a waiver has 
not occurred. Johnson v. Zerbst, supra. 

3 Dorsey v. Giil, 80 U. S. App. D. C. at 26 this Court stated: 

The dangerous possibilities of a too-liberal use of the writ for review 
purposes are emphasized by the fact that—unlike most of the state 
courts—no provision is made for official court reporters in federal trial 
courts and few transcripts are available. If the presumption of regu- 
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The full extent of appellant’s proof is the bare asser¬ 
tion he makes in his affidavit which he filed with the Court 
as a part of a motion for a rehearing. 

When these assertions are reviewed in the light of the 
facts and circumstances of the instant case, it is apparent 
that they fall short of proving that counsel was not waived 
as appellant now contends. 

In Johnson v. Zerbst, supra , the accused proceeded to 
trial without the assistance of counsel. Generally, a lay¬ 
man charged with a criminal offense is unskilled in the 
science of the law, and lacks the legal ability and skill con¬ 
nected with the preparation of his defense. Accordingly, 
it is reasonable to presume that an accused who actually 
proceeds to trial, does not waive the assistance of counsel 
unless the record clearly shows otherwise. In contrast to 
the situation in the Johnson case, appellant pleaded guilty 
to the various counts that were pending against him. Now, 
as when the pleas were entered, there is no pretext that 
appellant was innocent of these charges, and that the plea 
of guilty was improvidently made. There is no assertion 
that appellant was unfamiliar with court and prison pro¬ 
cedures, nor that he was far removed from his home and 
friends. To the contrary, it is revealed that prior to com¬ 
mission of these offenses appellant had been imprisoned 
in a Maryland penal institution for automobile theft. Also, 


larity of proceedings were permitted to be lightly upset by irresponsible 
allegations, the judges, to whom petitions for writs of habeas corpus are 
presented, would be forced to look back of and beyond records into un¬ 
reported proceedings conducted by other judges, with witnesses, lawyers, 
and other court officers long since dead or scattered. The problem 
would be intensified, also, by the fact that a large percentage of commit¬ 
ments are based upon pleas of guilty. A premium would be placed upon 
deception if an accused person could plead guilty; wait until the ease 
had become “cold” and then, by challenging jurisdiction or alleging 
deprivation of constitutional rights, secure a reopening and new trial of 
his case. If greater safeguards are needed in original proceedings, they 
should bo provided. But it will not solve any problem, which may exist 
there, to permit large scale use of this extraordinary writ for review pur¬ 
poses. Instead, it would cause confusion worse confounded. It would be 
fantastic, so to interpret the Supreme Court’s decisions as to permit and 
invite such a wholesale retrial of thousands of cases which have been 
regularly disposed of during the normal course of trial court proceedings 
Obviously, the Supreme Court intended no such result. 
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at the time of his arrest appellant was residing ostensibly 
in Baltimore. There is no claim that the prosecution was 
so accelerated that appellant did not have time to acquire 
counsel. It is apparent from the record that nineteen days 
elapsed between the presentment of the indictment in Dis¬ 
trict Court and the arraignment proceeding. This was 
adequate time for appellant to obtain the assistance of 
counsel if it had been desired. In addition, appellant was 
not being tried alone for the commission of these offenses. 
The record discloses that at least four other co-defendants 
were indicted along with appellant. The fact that co-de¬ 
fendants McKinney and Towson had counsel at the ar¬ 
raignment, and when they entered their pleas of guilty, is 
a significant fact. It indicates that the co-defendants were 
not lacking in the awareness of the assistance of counsel. 
It is logical to assume that appellant shared this aware¬ 
ness also, although he made no overt act to procure counsel. 
He was not separated from the co-defendants following 
the indictments being filed, and presumably was aware of 
the action that they were pursuing to meet the criminal 
charges that were pending against them. 

Also significant was the fact that appellant had the as¬ 
sistance of counsel at his sentencing which in point of time 
occurred on February 14,1938, only four days after appel¬ 
lant had entered his plea of guilty. Why the accused had 
counsel at this proceeding, and not at his arraignment is 
unexplained by the record, nor can appellant give a 
logical and acceptable explanation. However, in its pres¬ 
ent status the record shows beyond any peradventure of 
doubt that appellant had counsel, and accordingly it must 
be presumed that the accused was then fully advised of his 
legal and constitutional rights. After counseling with his 
attorney, appellant appeared before the sentencing judge 
in the presence of his attorney. At this time the trial judge 
asked the accused if he had anything to say prior to im¬ 
posing sentence. He made no allegation that he was in¬ 
nocent of the crimes for which he entered a guilty plea, 
nor did he complain that he did not have the assistance 
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of counsel at the time he was arraigned and entered his 
plea of guilty. 3 * 

Appellant waited until approximately eighteen years 
after the imposition of his sentence to complain that he did 
not have assistance of counsel at his arraignment. This 
Court stated in Farnsworth v. United States, (No. 12669 
decided February 2, 1956) (Slip opinion at p. 5): 

If a defendant without good reason waits a long time 
before asserting his claimed right, with the conse¬ 
quence that many witnesses are dead, he might have 
his difficulty maintaining his burden of proof, or a 
heavier burden of proof might be imposed upon him. 

From the facts that have been outlined heretofore it is 
apparent that appellant was evidently striving for a speedy 
determination of the charges against him. It was not an 
unnatural trial tactic on his part because the prosecu¬ 
tion had sufficient proof to prove his guilt beyond any 
peradventure of doubt. Then, too, he may have rea¬ 
soned that a plea of guilty would be a consideration 
in mitigation of punishment. It is clear that any one 
of these facts taken alone is not exceedingly significant; 
but when they are taken as a composite whole there is rea¬ 
sonable cause shown to believe that appellant did not want 
counsel and accordingly waived it. Certainly in the face 
of these facts it cannot be contended that appellant has 
carried his burden of proof thrust upon him in the matter 
of non-waiver of assistance of counsel. The trial court 
did not err in denying his motion to vacate sentence. 

A. No Detriment to Appellant'! Cause 

Even assuming arguendo , that appellant did not have 
counsel at the arraignment, it is clear that such did not 
cause any detriment to his cause. Walton v. United States, 
92 U. S. App. D. C. 26, 202 F. 2d 18 (1953). Appellant had 
counsel when he appeared before the trial court for sen¬ 
tencing four days after entering his guilty plea at the ar¬ 
raignment proceeding. Appellant is unable to present a 
rational explanation for having been represented by coun¬ 


ts See original exhibit, Criminal minute book 108 at p. 36. 
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sel at this proceeding. Possibly it can best be explained 
by the custom that prevailed in the District Court at the 
time appellant was before it. In certain criminal cases, 
where the accused was adamant in his desire to enter a 
plea of guilty the trial judge would accept such plea on a 
conditional basis, and thereafter appoint an attorney to 
counsel with the accused and advise him of his rights. 
After talking with the accused if the attorney felt that the 
guilty plea had been improvidently made, then such fact 
would be made known to the trial court. In such instances 
the trial court would permit the plea of guilty to be with¬ 
drawn. In the instant case the record discloses that ap¬ 
pellant talked with his attorney prior to sentencing, and 
also that such counsel appeared with him at the sentencing. 
At this proceeding the accused remained mute upon being 
asked by the trial judge if he had anything to say prior to 
the imposition of sentence. Hence, it is reasonable to 
assume that appellant was satisfied w T ith his trial proceed¬ 
ings. Moreover, appellant so acknowledged to the trial 
court after counsel had been appointed to safeguard his 
interests, and to advise him of the legal rights that are 
normally accorded an accused standing before the bar of 
justice. Certainly in the light of these facts it can hardly 
be said that appellant suffered any detriment even though 
he was without counsel at the earlier arraignment pro¬ 
ceeding. 

m 

The Status of the Law Relative to the Appointment of Counsel 
as of the Time That Appellant Was Arraigned Is the Law 
Applicable in Judging the Merits of This Appeal 

The decision of the Supreme Court in Johnson v. Zerbst, 
supra, changed the concepts of the right of an accused to 
the assistance of counsel under the Sixth Amendment of 
the Constitution. The right of the accused to the assist¬ 
ance of counsel did not originate in the common law. Betts 
v. Brady, 316 U. S. 455, 62 S. Ct. 1252, 86 L. Ed. 1595 
(1942). A review of our early history pertaining to the 
presentation of this particular part of our Constitution 
clearly indicated that there was no intent to impose a legal 
obligation on the part of the judge to secure the designa- 
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tion of counsel for the accused. 4 In Bute v. Illinois, 333 
U. S. 640 (1948), the Supreme Court clearly acknowledged 
the “impact” of the Zerbst decision in the matter pertain¬ 
ing to the right to be presented (at p. 660): 

• • • at the time of this case in 1938, the rule of 
practice even in the Federal Court was not clear as it 
is today. They (the federal statutes) provided merely 
for a right of representation in the Federal Courts by 
the accused’s own counsel and required assignment of 
counsel by the court only on accusations for treason 
or other capital crimes. In fact, until the decision of 
this Court * * * in Johnson v. Zerbst, 304 U. S. 458, 
there was little in the decisions of any court to indi¬ 
cate that the practice in the federal courts, except in 
capital cases, required the appointment of counsel to 
assist the accused in his defense, as contrasted with 
recognized right of the accused to be represented by 
counsel of his own if he so desired * * '■ 

The marked departure effected by the decision in John¬ 
son v. Zerbst created a practical difficulty in respect to 
cases previously tried, although no real obstacle existed 
in connection with the application of this ruling to subse¬ 
quent proceedings. 5 In part the difficulty emanates from 
tiie presumption that arises in the accused’s favor. The 

4 The First Congress of the United States proposed the language in question 
in September 1789. It was numbered as the 8th Amendment in a resolution 
of the First Congress 1 Stat. 98. Within a few months that same Congress 
on April 30, 1790, implemented punishment for the high crime of treason by 
providing (1 Stat. 118, c 9 $ 29): 

“* * * and the court before whom such person shall be tried, or some 
judge thereof, shall, and they are hereby authorized and required imme¬ 
diately upon his request to assign such counsel, not exceeding two, as such 
person shall desire * * *” 

If the constitutional guaranty comprised a duty on the part of the trial 
judge to assign counsel to the defendant, this statutory provision would be 
superfluous. Moreover, the enactment of such a law in respect to capital 
cases leads to the inference that there was no legal obligation on the part 
of the judge to appoint, or any legal right on the part of the defendant to 
secure the designation of counsel by the court, in any but a treason case. 
Annotation, 3 ALB 2d 1003, 1010. 

sHoltzoff, the Bight of Counsel under the Sixth Amendment, 20 N. Y. U. 
L. Q. Bev. 1, 7-8, 10 (1944). 
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Court stated in Zerbst, 304 U. S. at p. 464: “Courts indulge 
every reasonable presumption against waiver of funda¬ 
mental Constitutional rights.” The court also stated that 
the accused shall have the burden of proving that counsel 
has not been waived. In whatever manner these two legal 
concepts can be reconciled it is clear that the Government 
is faced with the affirmative duty of rebutting the evidence 
that the accused brings forth to show that he has not 
waived the assistance of counsel. As a practical matter 
the problem of obtaining satisfactory and convincing proof 
of evidence bearing on this issue has evolved into an ex¬ 
tremely difficult, if not, in some cases, an impossible task. 
In most cases the accused was tried many years ago. The 
court records that were maintained at that time are for 
the most part incomplete and in many instances lacking 
in data pertinent to the issue. The witnesses who were 
associated closely with the case have either died or their 
memories have been dimmed to the point of not lending any 
fluid assistance. In pointed contrast is the evidence and 
testimony offered by the accused. In most instances he re¬ 
members without hesitation that (1) he did not have the 
assistance of counsel at his trial proceedings, (2) he was 
not advised of his right to counsel, and (3) he did not 
waive the assistance of counsel. 

A practical solution to the problem is to apply prospec¬ 
tively only, the interpretation of the right to assistance of 
counsel as enounced in Johnson v. Zerbst. There is no 
direct language in Zerbst that necessarily bars the decision 
being exercised non-retroactively. Furthermore, numer¬ 
ous federal courts throughout the country have, as a mat¬ 
ter of substance, adhered to the view that the new con¬ 
struction of the Sixth Amendment is not retroactive. This 
is demonstrated by pos t-Zerbst decision on the problems of 
right to counsel in the pr e-Zerbst period, arising upon 
habeas corpus and (since 1948) under 28 U. S. C. §2255. 
These decisions are discussed collectively by the American 
Law Reporter, 3 A. L. R. 2d 1003, 1014-1025. 

This Court pioneered in the law of retroactivity, by the 
opinion of the late Chief Justice Vinson, when he was an 
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associate justice of this Court, in Warring v. Colpoys, 74 
App. D. C. 303, 122 F. 2d 642, 136 ALR 1025 (1941), cert, 
denied 314 U. S. 678. Warring had pled guilty of criminal 
content as defined by a statute which contained the limita¬ 
tion “so near (to the court’s presence) as to obstruct the 
administration of justice,” 28 TJ. S. C. § 385; and the judg¬ 
ment imposed upon him became final. The Supreme Court 
changed its interpretation of the statute to a geographical 
rather than a casual construction, in the Nye case.® 
Warring sought habeas corpus to obtain the benefit of Nye 
decision. The United States Attorney “properly conceded 
that if appellant’s wrongful acts had occurred (after Nye) 
• # • the Court • # • had no power to punish him in crim¬ 
inal contempt proceedings” (122 F. 2d at 644). This 
Court said the question was whether “the District Court’s 
power to adjudge (Warring) guilty of contempt” had been 
taken away (p. 645). We will not dissect the Court’s dis¬ 
cussion of retroactivity; but, quote only the concluding 
paragraph (122 F. 2d at 647): 

“We believe that appellant is not entitled to dis¬ 
charge upon the habeas corpus writ. The District 
Court had the power to sentence him in a criminal 
contempt proceeding in 1939. The Nye case of 1941 
should not be applied so as to sweep away that power 
of 1939. This collateral attack, then, is unavail¬ 
ing. We reject the idea that if a court was consid¬ 
ered to have the power in 1939 to do a certain thing 
under existing statutory construction, and in 1941 that 
construction is changed so that it no longer has the 
power to do that thing, it should be concluded that 
it had the power in 1939. It has often been said that 
the living should not be governed by the dead, for 
that would be to close our eyes to the changing condi¬ 
tions which time imposes. It seems even sounder to 
say that the living should not be governed by their 
posterity, for that, in turn, would be downright 
chaotic. 

“Affirmed.” 

*Nye v. United States, 137 F. 2d 73, cert, denied, 64 S. CL 62, 320 TJ. S. 
755, 88 L. Ed. 449; Nye v. United States, 113 F. 2d 1006, rev. 61 S. CL 810, 
313 U. S. 33, 85 L. Ed. 1172. 
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No judicial decision has criticized this opinion. The 
Fourth Circuit followed it in Meyers v. Welch, 179 F. 2d 
707, 709 (4th Cir. 1950); as did this Court in Meyers v. 
United States, 86 U. S. App. D. C. 320, 322, 181 F. 2d 
803 (1950); and cited it as late as Durham v. United States, 
94 U. S. App. D. C. 228, 214 F. 2d 874 (1954). 

In the very recent case of Couch v. United States (No. 
12,972, decided June 7, 1956), this Court has once again 
reaffirmed the logical application of non-retroactivity in 
criminal law proceedings. There, this Court affirmed the 
judgment of the accused, but established prospectively the 
procedure of affording the accused an opportunity to make 
a statement to the trial court prior to sentence being im¬ 
posed. This is particularly noteworthy because it involved 
an accused’s statutory right that had its origin in the 
common law. 

Similarly in Zerbst, the Supreme Court effected a con¬ 
stitutional procedural change. Its new interpretation 
placed an obligation on the trial court to afford an accused 
the assistance of counsel. The fact that Zerbst effected a 
constitutional change, does not necessarily justify it being 
tendered a preferred mode of operation over a change in 
procedure involving a right that had its roots in the com¬ 
mon law. Since the Supreme Court has remained silent as 
to the mode of operation there does not appear to be any 
compelling reason why Zerbst should be applied retro¬ 
actively. The Supreme Court has made it clear that the 
doctrine of non-retroactvity does not violate due process. 
Great Northern R. Co. v. Sunburst Oil <& Ref. Co., 287 U. S. 
358, 77 L. Ed. 360, 53 S. Ct. 145 (1932); Cf. Vandenbark v. 
Owens-Illinois Glass Co., 311 U. S. 538, 61 S. Ct. 357, 85 L. 
Ed. 327 (1941). Moreover, the Supreme Court has indi¬ 
cated a strong adherence to the philosophy of solemnity of 
judgments. Chicot County Drainage District v. Baxter 
State Band, 308 U. S. 371, 60 S. Ct. 317, 84 L. Ed. 329 
(1940). 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the lower court be affirmed. 
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